IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

HIGHMARK WEST VIRGINIA INC,,
Plaintiff,
v,
Civil Action No. 18-C-271

Presiding Judge: Shawn D. Nines
Resolution Judge: Christopher Wilkes

MEDTEST LABORATORIES LLC, ef al,,

Defendant.

MEDTEST LABORATORIES LLC

Counterclaim and
Third Party Plaintiff,

v.
HIGHMARK WEST VIRGINIA INC,, ef al.,

Counterclaim and
Third-Party Defendants.

ORDER GRANTING MOTION FOR LEAVE TO WITHDRAW
AS COUNSEL FOR DEFENDANT MUHAMMAD AMJAD, PH.D.

Before the Court is the Motion for Leave to Withdraw as Counsel for Defendant
Muhammad Amjad, Ph.D. (“Dr, Amjad”), submitted by Benjamin L. Bailey and Raymond S.
Franks Il of the law firm of Bailey Glasser, LLP, of Charleston, West Virginia, and by Joe R.
Whatley, Jr., Edith M. Kallas, Patrick J. Sheehan, and Sara Hacker Collins of the firm of Whatley
Kallas, LLP (collectively, “Movants™).

FINDINGS OF FACT
1. On October 21, 2019, Dr. Amjad sent correspondence by letter and email to his

counsel, Mr. Sheehan, who is also among counsel of record for Defendant and
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Counterclaim/Third-Party Plaintiff MedTest Laboratories, LLC, and for Defendants Billy Taylor;
Brice Taylor; Michael Chen, Ph.D.; James Taylor; Cenegen, LLC; and Vitas Laboratory, LLC
(collectively, the “MedTest Defendants™). Dr. Amjad copied the correspondence to counsel for
Plaintiff Highmark West Virginia Inc. (“Plaintiff” or “Highmark WV™). In the correspondence,
Dr. Amjad expressed his desire to “[r]emain[] neutral” with respect to the threshold dispute
between Highmark WV and the MedTest Defendants. Dr. Amjad opined further that the “time
now has come that I should not receive any services from [counsel]”; that “I don’t think that you
can defend all [MedTest Defendants] by single approach”; and that “[I] don’t want to be
represented by any lawyer.” At the conclusion of the correspondence, Dr. Amjad directed counsel
to “please send notification to the court as I will not represented by any lawyer.”

2. Dr. Amjad’s October 21, 2019 correspondence also requested discovery and
related materials from Highmark WV. In adherence to the ethical proscriptions against
communicating directly with represented parties, see W. VA. R. PROF. CONDUCT 4.2, counsel for
Highmark WV did not respond to those requests. Nonetheless, on October 30, 2019, and on
November 5, 2019, Dr. Amjad directed additional requests to Highmark WV, prompting Plaintiff’s
counsel on November 7, 2019, to write a letter to his counterpart for the MedTest Defendants to
ask that the subject Motion be filed.

3. Also on November 7, 2019, Dr. Amjad wrote the Court a letter, Therein, Dr. Amjad
distanced himself both from Plaintiffs and from the MedTest Defendants, requesting specifically
“that I should be considered separately from the rest of defendants and throughout this case.” Dr.

Amjad explained that “I am trying my best to find a lawyer which I can afford and when found

first thing [I] want to do is file a counter lawsuit against” Highmark WV,



4. Movants considered Dr. Amjad’s actions and statements to indicate his desire to
have them no longer represent him. Consequently, on November 8, 2019, Movants transmitted a
letter via electronic mail to Dr. Amjad notifying him of their intent to file the subject Motion *“for
an order approving our withdrawal as your counsel.” The November §, 2019 letter tracked the
relevant language of the West Virginia Trial Court Rules, prescribing the specific information that
a lawyer must give a client before being permitted to withdraw, namely notice:

(H that the attorney wishes to withdraw;

(2) that the court retains jurisdiction;

(3)  that the client has the burden of keeping the court informed where notice,
pleadings, or other papers may be served;

(4)  that the client has the obligation of preparing for trial or hire other counsel
to prepare for trial when the trial date has been set;

(%) that if the client fails or refuses to meet these burdens, the client may suffer
possible default;.

(6)  that the dates of any proceedings, including trial, and the holding of any
such proceedings will not be affected by the withdrawal of any counsel;

(7 that service of process may be made upon the client at the client’s last
known address; and

(8) of the client’s right to object immediately to attorney’s intent to withdraw.
T.C.R. 4.03(b).

3. Movants filed the subject Motion on November 12, 2019, on which the Court
convened a hearing on December 11, 2019.

6. At the hearing, Dr. Amjad told the Court that he perceived a conflict of interest to
have arisen between him and the MedTest Defendants. The Court thereupon swore Dr. Amjad,
who acknowledged having received Movants’ November 8, 2019 letter and the mandatory notices

within, To ensure that Dr. Amjad was fully aware of all eight specific notifications and what they



meant, the Court repeated them aloud, one by one, inquiring separately after each whether he
understood what had just been read. Dr. Amjad indicated his understanding through his
affirmative responses to each inquiry, further demonstrating his comprehension by availing
himself of his right to object and informing the Court as to Movants:
[ don’t have any problem with them as long as they keep me separate and they
provide the basic legal service. [ do not represent whatever the other defendant’s

[sic] have done or they are doing as of today. The purpose of writing [the] letter to
the Court [was] to separate myself.

7. The Court noted the objection, and it proceeded to further advise Dr. Amjad that he
has the “absolute right” to defend himself, but that the case is a complex one, with many lawyers
and numerous filings, such that his unfamiliarity with the process could ultimately work to his
disadvantage. The Court specifically warned Dr. Amjad that, in the event the subject Motion is
granted, it could not under any circumstances advise him what he should or should not do in the
course of representing himself. Dr. Amjad assured the Court that he understood and appreciated
its warnings. The Court then asked Dr. Amjad whether he had any questions concerning any
matter discussed at the hearing, and Dr. Amjad responded that he did not.

8. Based on the foregoing recitation of historical fact and upon mature contemplation
of the parties’ briefing and arguments, the Court FINDS that Dr. Amjad has been given and
understands the notice required by West Virginia Trial Court Rule 4.03(b) regarding the requested
withdrawal of Movants, together with the potential adverse consequences, if he does not obtain
replacement counsel, of representing himself in these proceedings.

9. The Court FINDS FURTHER that communications between Dr. Amjad and
Movants have deteriorated, and, moreover, that the litigation positions of Dr. Amjad and the
MedTest Defendants have become sufficiently adverse to each other that a conflict of interest

between them may be presumed, all to the effect that the subject Motion is appropriately made.



CONCLUSIONS OF LAW

1. The circumstances under which a lawyer must or may seek to withdraw from
representation of a client are exhaustively set forth in Rule 1.16 of the West Virginia Rules of
Professional Conduct. Of threshold import here is Rule 1.16(a)(1), which provides that a lawyer
“shall withdraw” whenever “the representation will result in violation of the Rules of Professional
Conduct or other law.”

2. The Rules of Professional Conduct instruct, in pertinent part, that

a lawyer shall not represent a client if the representation involves a concurrent

conflict of interest. A concurrent conflict of interest exists if: ( 1) the representation

of one client will be directly adverse to another client; or'(2) there is a significant

risk that the representation of one or more clients will be materially limited by the

lawyer’s responsibilities to another client.

W. VA.R. PrROF, ConDUCT 1.7(a). When confronted with a concurrent conflict of interest, a lawyer
may commence or continue representation of all affected clients only if, infer alia, “the lawyer
reasonably believes that the lawyer will be able to provide competent and diligent representation
to each” and each “gives informed consent, confirmed in writing.” Id. 1.7(b)(1), -(b)(4).

3. The Court CONCLUDES that the respective litigation positions of Dr. Amjad and
the MedTest Defendants have become materially adverse and irreconcilable, as convincingly
evidenced by the deterioration in communications between Dr. Amjad and Movants. The
circumstances have therefore given rise to a concurrent conflict of interest on the part of Movants
from their simultaneous representation of the MedTest Defendants and of Dr. Amjad. Neither the
MedTest Defendants nor Dr. Amjad have consented in writing to the conflict, and Movants are

justified in doubting that, going forward, they will continue to be able to provide competent and

diligent representation to each. As such, Movants were required by the Rules of Professional
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Conduct to seek to withdraw from the contemporaneous representation, and this Court must permit
them to do so.

4, Accordingly, the Court ORDERS as follows:

(a) Movants’ Motion for Leave to Withdraw as Counsel for Defendant Muhammad
Amjad, Ph.D., is GRANTED, effective December 11, 2019;

(b) Defendant Muhammad Amjad, Ph.D., is permitted to represent himself in these
proceedings until further ORDER of the Court to the contrary, or until he obtains substitute

counsel, whichever occurs first;

© In accordance with Rule 1.16(d) of the Rules of Professional Conduct, to the extent
that they have not already done so, Movants are ORDERED to surrender to Defendant Muhamad
Amjad, Ph.D., a complete copy of the entire case file, along with any other papers and property to

which he is entitled; and

(d) All parties are ORDERED to serve on Defendant Muhammad Amjad, Ph.D., at his
home address or, if the parties agree, by electronic mail, copies of all Court filings and of all case
materials properly served on other parties from December 11, 2019, forward.

The Clerk of the Court is directed to send a certified copy of this Order to all current counsel

of record in this case, and to Defendant Muhammad Amjad, Ph.D., pro se.

[\/ 7 T ﬂ /e

SHAWN D. NINES

th
Dated: February 2€ -, 2020

Cour}' notes bcAva«;—, Muhemmad Circuit Judge

o L;LO#‘V"‘ as Sebmi “('C" ’ COUNTY OF WOOD, TO-WT:

/ ' B |, CELESTE RIDGWAY, Clerk of the Cireutt chn of
“ . Wood Gourtty, West Virginia, hereby certily that
the foregoing is 2 true and complete,copy of an

order entered in said Court, on the 7. day of
= 52& | as hully as the same appears
1o tme of recard. o
Given under sy hand and seal of said Circult
Court, this the 2. day of L oh 24
6 ' To.
Clark of the Circuit Court
) sNood County, West Yirginia
By. ; Daputy
U




Prepared and Submitted By:
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BAIL‘F(Y & GLASSER LLP
Benjamin L. Bailey (WVSB #200)
Raymond S. Franks II {(WVSB #6523)
209 Capitol Street

Charleston, WV 25301

(304) 345-6555 (Telephone)

(304) 342-1110 (Facsimile)
bbaileviuz:bailevglasser.com

rfranksia bailevelasser.com

WHATLEY KALLAS, LLP

Joe R. Whatley, Jr. (admitted pro hac vice)
Edith M. Kallas (admitted pro hac vice)
Patrick J. Sheehan (admitted pro hac vice)
Henry C. Quillen (admitted pro hac vice)
1180 Avenue of the Americas, 20" Floor
New York, New York 10036

(212) 447-7060 (Telephone)

(800) 922-4851 (Facsimile)
iwhatleviwiwhatleykallas.com
ekallas‘whatlevkallas.com
psheehan(w'whatlevkallas.com
hquillenfc-whatlevkallas.com

WHATLEY KALLAS, LLP

Sara Hacker Collins (admitted pro hac vice)
2001 Park Place North

1000 Park Place Tower

P. O. Box 10968

Birmingham, AL 35203-0968

(205) 488-1200 (Telephone)

(800) 922-4851 (Facsimile)

scollinsia whatlevkallas.com

Counsel for MedTest Laboratories, LLC, Billy Taylor,
Brice Taylor, Michael Chen, Ph.D., James Taylor,
Cenegen, LLC, and Vitas Laboraiory, LLC
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MEDTEST LABORATORIES LLC
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HIGHMARK WEST VIRGINIA INC,, et al.,

Counterclaim and
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CERTIFICATE OF SERVICE

The undersigned counsel for Defendant and Counterclaim/Third-Party Plaintiff MedTest
Laboratories, LLC, and for Defendants Brice Taylor; Billy Taylor; Michael Chen, Ph.D.; James
Taylor; Cenegen, LLC; and Vitas Laboratory, LLC, does hereby certify that I have served a true
and accurate copy of the foregoing proposed Order Granting Motion for Leave to Withdraw as
Counsel for Defendant Muhammad Amjad, Ph.D. on the 7th day of February, 2020, via electronic

mail upon the following counsel of record:



Stuart A, McMillan

Peter G. Markham

Gabriel Wohl

BOWLES RICE LLP

600 Quarrier Street
Charleston, WV 25301
smemillan@bowlesrice.com
pmarkham @bowlesrice.com
Counsel for Plaintiff

Andrew B. Cooke

THOMAS COMBS & SPANN, PLLC
300 Summers Street, Suite 1380
Charleston, WV 25301
acooketespllic,com

Keith Beauchamp

Shelley Tolman

Coppersmith Brockelman PLC
2800 N. Central Ave., Suite 1900
Phoenix, Arizona 85004
kbeauchamp:« chlawy ers.com
stolman‘a cblawyers.com

Counsel for Blue Cross Blue Shield of

Arizona

Paula L. Durst

SPILMAN THOMAS & BATTLE, PLLC
300 Kanawha Boulevard, East

P.O. Box 273

Charleston, WV 25321
pdurst'@:spilmanlaw.com

Honor R. Costello (Pro Hac Vice)
CROWELL & MORING LLP
590 Madison Avenue

New York, NY 10022
heostello:a:crowell.com

Counsel for Blue Cross and Blue Shield of
Kansas, Inc. and HealthNow New York Inc.
d/b/a/ BlueCross BlueShield of Western New

York and BlueShield of Northeastern New
York

Eric W. Iskra

Grant P.H. Shuman

SPILMAN THOMAS & BATTLE, PLLC
300 Kanawha Boulevard, East
Charleston, WV 25301
eiskra‘z:spilmanlaw.com
oshuman‘¢-spilmanlaw.com

Michael J. Joyce

SAUL EWING ARNSTEIN & LEHR LLP
One PPG Place, Suite 3010

Pittsburgh, PA 15222
michael.joycefeisaul.com

Joel C. Hopkins

Saul Ewing Arnstein & Lehr LLP
Penn National Insurance Tower

2 North Second Street, 7th Floor
Harrisburg, PA 17101-1619
ioel.hopkins@ saul.com

Counsel for Capital Blue Cross

Eric W. Iskra

Grant P.H. Shuman

SPILMAN THOMAS & BATTLE, PLLC
300 Kanawha Boulevard, East
Charleston, WV 25301
eiskra‘@spilmanlaw.com
gshuman/a-spilmanlaw,com

Scott R. Knapp

Dickinson Wright PLLC

215 S. Washington Square

Suite 200

Lansing, Michigan 48933
sknanpfaidickinsonwrizht.com
Counsel for Blue Cross Blue Shield of
Michigan




Andrew B. Cooke

THOMAS COMBS & SPANN, PLLC
300 Summers Street, Suite 1380
Charleston, WV 25301

acooke w'tesplic.com

William J. Sheridan

Gregory D, Vose

Reed Smith

225 Fifth Avenue

Pittsburgh, Pennsylvania 15222
wsheridan-ureedsmith.com
uvoseid reedsmith.com

Martin J. Bishop

Bryan M. Webster

Daniel J. Hofmeister Jr.

REED SMITH LLP

321 N, Clark Street, #2800

Chicago, IL 606354

mbishop:@reedsmith.com
bwebster:icireedsmith.com

dhofmeister areedsmith.com

Counsel for Health Care  Service
Corporation, A Mutual Legal Reserve
Company (operating as Blue Cross and Blue
Shield of Texas; Blue Cross and Blue Shield
of Illinois; Blue Cross and Blue Shield of
Montana; Blue Cross and Blue Shield of
Oklahoma; and Blue Cross and Blue Shield
of New Mexico); Blue Cross and Blue Shield
of Alabama; Premera Blue Cross; Highmark
Inc.; Highmark BCBSD Inc. d/b/a Highmark
Blue Cross and Blue Shield of Delaware;
Blue Cross of Idaho Health Service, Inc.;
Blue Cross and Blue Shield of Kansas City;
Blue Cross and Blue Shield of Nebraska,
Inc.; Noridian Mutual Insurance Company
d/b/a Blue Cross Blue Shield of North
Datkota; BlueCross BlueShield of Tennessee,
Inc.; Blue Cross & Blue Shield of Wyoming

Melissa Foster Bird

Nelson Mullins Riley & Scarborough LLP
949 Third Ave., Suite 200

Huntington, WV 25701

melissa. fosterbirdi@nelsonmullins.com

N. Thomas Connally, III

Haley K. Costello Essig

Hogan Lovells US LLP

Park Place II, Ninth Floor

7930 Jones Branch Drive

McLean, Virginia 22102
tom.connallyZzhoganlovells.com
halev.essiof@thoganlovells.com

Counsel for Anthem, Inc.; Blue Cross of
California d/b/a Anthem Blue Cross; Rocky
Mountain Hospital and Medical Service, Inc.
d/b/a Anthem Blue Cross and Blue Shield,
Anthem Blue Cross and. Blue Shield; Anthem
Blue Cross and Blue Shield; Anthem Health
Plans, Inc. d/b/a Anthem Blue Cross and Blue
Shield of Connecticut; Blue Cross and Blue
Shield of Georgia, Inc.; Anthem. Insurance
Companies, Inc. d/b/a Anthem Blue Cross
and Blue Shield of Indiana; Anthem Health
Plans of Kentucky, Inc. d/b/a Anthem Blue
Cross and Blue Shield of Kentucky; Anthem
Health Plans of Maine, Inc, d/b/a Anthem
Blue Cross and Blue Shield of Maine; HMO
Missouri, Inc. d/b/a Anthem Blue Cross and
Blue Shield of Missouri; Anthem Blue Cross
and Blue Shield of Nevada; Anthem Health
Plans of New Hampshire, Inc. d/b/a Anthem
Blue Cross and Blue Shield of New
Hampshire; Empire HealthChoice
Assurance, Inc. d/b/a Empire BlueCross
BlueShield; Community Insurance Company
d/b/a Anthem Blue Cross and Blue Shield of
Ohio; Anthem Health Plans of Virginia, Inc.
d’b/a Anthem Blue Cross and Blue Shield of
Virginia, Inc.; Blue Cross Blue Shield of
Wisconsin d/b/a Anthem Blue Cross and Blue
Shield of Wisconsin




Thomas J. Hurney, Jr. Via electronic mail and U.S. mail:

Laurie M. Miller Muhammad Amjad, Ph.D.
Chelsea Creta 2006 Springdale Road
Jackson Kelly, PLLC Hurricane, WV 25526
500 Lee Street East, #1600 Amjad ca/@hotmail.com

Charleston, West Virginia 25301
thurnev ¢u:jacksonkellv.com
Imillerizijacksonkellv.com
chelsea.creta’«:jacksonkelly.com

Covert J. Geary

Michae] C. Drew

Tyler J. Rench

Michael O'Brien

Jones Walker LLP

201 St. Charles Ave, Ste 5100

New Orleans, LA 70170
cuearvu:joneswalker.com
mdrewra'joneswalker.com
trenchiczjoneswalker.com
mobriena’joneswalker.com

Counsel for Louisiana Health Service &
Indemnity Company, PAC d/b/a Blue Cross
and Blue Shield of Louisiana; Excellus
Health Plan, Inc. d/b/a Excellus BlueCross
BlueShield; Cambia Health Solutions, Inc.
and its subsidiaries and affiliated companies
Regence BlueCross BlueShield of Oregon,
Regence BlueShield, Regence BlueCross
BlueShield of Utah, and Regence
BlueShield of Idaho, Inc.; USAble Mutual
Insurance Company d/b/a Arkansas Blue
Cross and Blue Shield and Blue Advantage
Administrators of Arkansas; Blue Cross
Blue Shield of South Carolina; Blue Cross
and Blue Shield of Massachusetts, Inc.;
California Physicians' Service d/b/a Blue
Shield of California; Blue Cross and Blue
Shield of North Carolina; Blue Cross &
Blue Shield of Mississippi, A Mutual
Insurance Company; Blue Cross & Blue
Shield of Rhode Island; BCBSM, Inc. d/b/a
Blue Cross and Blue Shield of Minnesota;
CareFirst, Inc. and its subsidiaries and




affiliated companies CareFirst of Maryland,

Inc, d/b/a CareFirst BlueCross BlueShield,
and Group Hospitalization and Medical
Services, Inc. d/b/a CareFirst BlueCross
BlueShield; Horizon Healthcare Services,
Inc. d/b/a Horizon Blue Cross Blue Shield
of New Jersey; Triple-S Salud, Inc.;
Wellmark, Inc. d’/b/a/ Wellmark Blue Cross
and Blue Shield of Iowa, and its affiliated
company Wellmark of South Dakota, Inc.
d’b/a Wellmark Blue Cross and Blue Shield
of South Dakota; Blue Cross and Blue
Shield of Vermont; Independence Hospital
Indemnity Plan, Inc.; Blue Cross and Blue
Shield of Florida, Inc.
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Raymg 8. Franks IT (WVSB #6523)
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